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AJBOKATCKAasl TaliHA B YTOJI0BHOM CY/A0IIPOU3BOACTBE:
1po0JieMbl o0ecniedeHUsl M peain3aluu

AHHOTAUA

OcHoenas npobrema: aaBOKaTypa KaK WHCTHTYT TPaKJAHCKOTO OOIIecTBa 0OecrednBaeT
3alIUTy TpaB ¥ CBOOOJ TpakJaHWHA, TAPaHTUPYET CIpaBeIUIMBOC IMpaBocyaue. M3maBHa aaBokaTa
Ha3bIBAIOT 3aIlIMTHUKOM: OH 3allIUILaeT YelI0BeKa, ero MpaBa U 3aKOHHbIE HHTepechl. B cucteme npasa
PecrryOnku KazaxcTan agBokaTckas TaifHa pacCMaTpHBAETCS KaK MOpPAIBbHO-3THYECKas mpobiema Ha
YpOBHE CaMOYIMPABISAIOMIUXCS CTPYKTYp aABOKaTyphl. OTCyTCTBHE JOCTATOYHBIX HAy4YHO-
TEOPETUYECKUX HCCIENOBaHUI IO MpobjeMaM aJBOKATCKOW TaiHBI, HEOMpENeJIeHHOCTh CTaryca
aZBOKATypbl KaKk B CHCTEME WHCTUTYTa 3alllUThl, TaKk M COOCTBEHHO WPaBOCYIUS BEIyT K
HEYpEeTyJIIMPOBaHHOCTA TMPAaBOBOTO CTAaTyca aaBOKATCKOW TalHBI, UYTO TaKkKe OIpeAemsieT
aKTyaJIbHOCTh TEMBl HAYYHOT'O CCIIE0BaHUSI.

Llens: nenplo HccIeNoBaHUS SIBIAETCS HCTOPHUKO-TIPABOBOI aHAMM3 COJEp)KaHUS MOHSATHS
«aJIBOKATCKasi TallHa»; BBISIBIICHUE MPOOEIIOB B MPABOBOM PETYIMPOBAHUH IMOHITHSA, COACPKAHUI U
rapaHTUil aJBOKATCKOW TalHBI ¢ yderoM mojoxeHuil Konctutymum PecnyOmukm Kaszaxctan u
MEXKIYHApOIHO-TIPABOBBIX aKTOB B O00JaCTM TpaB 4YeJOBEKa; OINpelesieHHe MyTed pelIeHus
MPOOJIEMHBIX BOIIPOCOB 00ECIICYCHHS aBOKATCKON TalHBI.

MemoOwbi: METONONIOTUYECKOH OCHOBOHM  SIBISIETCS  COBOKYITHOCTH — OOINEHAYYHBIX U
(GUIOCOPCKUX METOJOB, KOTOpBIE CJHIeJIaid BO3MOXKHBIM DPACKpBITHE TNpEeJAMETa HWCCIEAOBaHHA W
JIOCTKEHHE TTOCTABJICHHOM IIEJIH.

Pezynomamor u ux 3nauumocms: B cTaThe 00OCHOBBIBACTCS PAJ TE3MCOB: aJIBOKATCKas TailHA
paccMaTpuBaeTcsi Ha 0a3e KOJMYECTBEHHBIX M KaYeCTBEHHBIX METOJIOB aHAIM3a MpaBa, MOPAJLHO-
THYECKMX M HCTOPHKO-TIPABOBBIX MPOOJIEM 3allMThl MpaB M CBOOOJ HEIOBEKAa M Tpa)kIaHHHA;
aZiBOKaTcKas TailHa M TMPOOIEMBI aJBOKATyphl PAacCMaTPHUBAIOTCI B CHUCTEME COIMAIBHBIX M, B
YaCTHOCTH, NPABOBBIX HMHCTUTYTOB KakK MpoIlecca WHCTUTyalM3allld B LeJoM. [[pyruMu cioBamu,
aKTyaln3upyeTcss TOTPEeOHOCTh B OOBEKTHBHOM 3HAHWU OOLIECTBEHHBIX OTHOIIEHHWHA, OCHOBHBIM
AJIEMEHTOM KOTOPBIX SIBIIIFOTCS TIPAaBOBBIE OTHOIIEGHHSA, a KOHKpeTHOW cdepoit — TaliHa;
MPOaHAIM3UPOBAHA CHCTEMa IPABOOTHOIICHUH, KOTOPHIE BO3HHKAIOT B CBSI3U C HEOOXOJMMOCTHIO
cOOJIFOICHUsT aJIBOKATCKOM TaiHBI, CHCTEMa IPABOBOrO O0OECIHEUYEHUs aJBOKATCKOM TalHBI IS
YCHELHOTO OCYIIECTBICHUS aJBOKaTaMU CBOEH JEATENbHOCTH W JJs TOBBILEHUS JOBEpUS K
aJBOKaTy B TOCYAapCTBE.

Kniouegvle cnosa: anmBokaT, aJABOKAaTCKas TaiHa, MpaBOHAPYIICHWs, KOH(pHUIEHIHMAThHAs
UHQOpMAITHS, IPEIBAPUTEIEHOE PACCIEIOBAHHIE.

Beenenue

Cornacho cr. 1 Koncrurymuu Pecriyonuku Kaszaxcran, [1] ocHOBHOM 3anaueii rocynapcrsa
ABJsieTcsl o0ecredeHne mpaB U cBOOOJ 4eJOBeKa M JIOCTOWHBIX YCIIOBHH €ro >ku3Hu. PecmyOnuka
Kazaxcran partuduunupoBasa MexAyHapOAHbIM MakT O TPAKAAHCKMX U MOJUTUYECKUX IpaBax
1966 roma u B3su1a Ha ce0s1 0053aTENIbCTBA 00SCIICUNTh 3AIIUTY IIPaB KAKIOr0 YeoBeKa.

OcwMmebicnienre cdepbl TpaBa MPHCYIIE 3aMajHON KyJIbType CO BpPEMEH aHTHYHOCTH, HO B
NoJHON Mepe 3asBisieT o cebe B HoBoe Bpems, korga mpaBa ¥ cBOOOIBI JTMYHOCTH TMPEICTAIH B
LIEHTpe BHUMaHUS HHTeUIeKTyanoB. HOpucTel cdopMupoBanu IOUCKYpC, aKTyalbHOCTb KOTOPOIO
CeroJHs IOJy4aeT [OIOJHUTENbHBIE phlYard Osarojgaps OOLICHMBUIM3ALMOHHOMY 3alpocy Ha
o0beuHsIONINE (PaKTOPHI YeTOBEYECKOTO OBITHSL.

[lonsaTne mpaBocynusi, MpaB, CBOOOA, JMJOCTOMHCTBA YEJOBEKa AaKTYaJIM3UPYIOTCS B
100aJIbHOM  OOIIIECTBEHHOM [JHUCKYpCE, KOHKPETH3UpYEeTCS B [JHajore TIpaxJaH C BIACTHIO,
o0cyXnmaeTcs B CpeICTBaX MaccoBOM HWHpoOpMamuu M ToMy mnomobHoe. Konmenmus mnpaBoBoit
nonutuku 10 2030 roma [2] BBIABHHYJIA OCHOBHBIE 3afaddl pe(opMbl KOHCTHTYLHOHHOTO CTpOS,
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TEOPHH YNPABJICHUS, IOPUINUECKON HAyKH M KOHCTUTYLMOHHBIX NMPHHIUIIOB cyxomnpousBoiacTBa. K
OCHOBHBIM 3aJa4aM pedopMbl IPUHAUIEKHUT U YCUIEHHE POJIH aJBOKATYphl. 3HAUUTEIbHBIM ILIarOM B
ATOM HarpaBJiecHuu ctayio npuHsatue 5 uionsg 2018 roma Ne 176-VI 3akona Pecnyonukn Kazaxcran
«O0 agBOKAaTCKOW AEATENHHOCTH U IOPUIMYECKON TMOMOIIN», KOTOPHIM Ha aJBOKATypy BO3JIOKEHa
3a/ada CrocoOCTBOBATH 3aIlUTE MPaB U CBOOO YeTIOBEKa U TpaxkaanuHa [3].

OOpamenne K IEHHOCTSAM aJBOKATyphl M, B YacTHOCTH, K LEHHOCTHO-HOPMAaTHBHOMY
obecriedeHUI0 TPO(ECCHOHATBHON JEsATEIBbHOCTH aJBOKAaTOB B KOHTEKCTE COLHUAIBHOTrO IIpaBa
MPOMCXOANT BIEpBble. AKTHBHO pa3palaTpiBaeMas 3a mnpeaenamu Pecnyomukm Kazaxcraw,
IIPEUMYIIECTBCHHO IOPHCTaMM, B JaHHOM CTaThe aJBOKATCKas ITHKA aKTHUBHPYETCS B KOMILIEKCE
COLIMAIbHO-TIPABOBBIX U AaKCHOJIOTUYECKUX 3aIIPOCOB.

AJBOKaTypa Kak MHCTHTYT I'paXJaHCKOTO OOIIecTBa oOecreunBacT 3alluTy NpaB U cBOOOX
IpaXJaHWHA, U CETOHS €r0 AeATeIbHOCTh IOHUMAETCS! HECKOJIBKO MIMPE — MPEAOCTABICHNUE KIUEHTY
MPaBOBOH MOMOIIM (KOHCYJIbTHPOBAaHUE, MPAaBOBOE COMPOBOXKICHHUE, IOATOTOBKA JIOKYMEHTOB
MPaBOBOTO xapakTepa  T.1.). Ho obmuit madoc Muccun anBokara, Kak 3allldTHAKA, COXPAHIET CBOIO
akTyanpHOCTh. (CrnemoBaTenbHO, oOOpalieHue K O0OCTOSATENsCTBAM M (haKTopaM ATHYECKOTO
obecriedeHus] afBOKaTCKOW nesitenbHOCTH B PecnyOnmuke Kaszaxcran, a Takke H3ydeHHE OIBITa
aJIBOKATCKOH OSTHKM B €BPOIEHCKUX CTpaHaxX SBISETCS AaKTyalbHBIM, YTO H OOYCIIaBIHMBaeT
aKTYaJIbHOCTh JAaHHOTO MCCIICIOBAHUS.

Wtak, Hay4HOIl 3a1aueil SABISIETCSI CHCTEMHOE OCMBICIEHUE COLMATbHO-TIPABOBBIX U3MEPEHUI
(eHOMEHA aJIBOKATCKOM ATUKW M TaliHBI B MPaBOBOM KOHTeKcTe. COIMaIbHO-NPABOBON MOTCHIIUAI
a/IBOKaTCKOM OTHKH ONpeAenseT HEOOXOOUMOCTh pabOThl B HANPABICHUH BBISBICHUS IICHHOCTHO-
HOPMAaTUBHBIX  aCIEKTOB  [JESITEIbHOCTH  aJBOKaTa, ONpelesieHHs HX  Moaudukamuii B
COLIMOKYJIFTYPHOM KOHTEKCTE U IPEIACTABICHUS PEKOMEHIALMH IO y4YeTy €BPOIEHCKOro OmIbITa B
OTEYECTBEHHBIX PeaHsX.

LlenssiMu ucCcnenoOBaHUS SIBISIOTCS HCTOPUKO-TIPABOBOM aHAM3 COACPKaHMSA IMOHATHS
«aZIBOKATCKasl TailHa»; BBISBIECHUE MPOOENOB B MPaBOBOM DPErYJIHMPOBAaHUU MOHATHUS, COACPKaHUS U
rapaHTUil aJBOKATCKOW TaiiHBI ¢ yderoM mojoxeHuil Koncrutynum PecnyOmuku Kazaxcran u
MEX/yHApOIHO-TIPABOBLIX aKTOB B O00JAacTH MpaB 4YeJOBEKa; OMpeJliesieHHe IyTed pelIeHus
MpoOJEeMHBIX BOIPOCOB OOecreueHHus aJBOKATCKOM TaiHbl. OOBEKTOM HCCIEJOBAaHUS BBICTYNAIOT
IOpUANYECKass TPUPOZA, TPABOBOE COJAEP)KAaHWE M TIPABOBbIE TapaHTUU aJBOKATCKOW TailHBI.
[IpenmeTroM wuccrnemoBaHUS — ABISIOTCA  MEXKAYHApOAHO-TIPABOBBIE  aKThl, 3aKOHOJATENHCTBO
PecnyOnukn KaszaxcraH W gpyrux TrocyZapcTB O NpPaBOBOM CTaTyc aABOKaTypbl, aJBOKaTa M
a/IBOKaTCKOM TaiHbl C MO3WLHUHM CTAHOBJIECHHS M COBEPLICHCTBOBAHUS MHCTUTYTA 3aILUTHI IIPaB M
CBOOO/I YeNOBEKa U TPpaXKIaHHHA.

MartepuaJibl U METOABI

TeopeTHKO-MEeTOIOIOTHYECKOH ~ OCHOBOW ~ MCCIENOBAaHHMS  SIBISETCS.  COBOKYIHOCTH
o0IIeHaYYHbIX H (UIOCOPCKUX METOJOB, KOTOPBIE CAENald BO3MOXHBIM PACKPBITHE MpeaMeTa
WCCIIEIOBAaHNA M JIOCTHM)KCHHE TIOCTaBIE€HHOW menu. [IpaBoBble mpoOIEeMBbl paccMaTpHBAIOTCS Ha
HIMPOKOM 0aze HMCTOPHKO-TPABOBOrO MOAXOAa, (PHUIOCOGUU M HCTOPUH MpaBa, OOMIKX MpodiieM
MOJIMTUKY, SKOHOMHUKH, KYJbTYpbl B meioM. Cpenn oOIIeHayYHBIX METOJIOB ObUIM 3a/1eliCTBOBAHBI
METOJBl aHaiM3a W CHHTe3a — JUIA BbIIBICHHS cnenudukd (EeHOMEHa aJIBOKAaTCKON TalHbI;
CHUCTEMaTU3alll Pa3pO3HEHHBIX MPEACTaBICHUH 00 STHUECKUX TpPeOOBaHMAX B ACATEIbHOCTH
a/ZIBOKaTa; 0000IeHus — il (OPMYJIUPOBAHUS OCHOBHBIX HAYYHBIX pE3yJbTaTOB HCCIIEIOBAHMUS.
JuanekTnyecknii METOJ TO3BOJIMJ  OCMBICIHTH MpPEIMET HCCIEOBaHUA B COBOKYIHOCTH
B3aMMOCBSI3€H, BBISIBUTH KOHLENTYaJbHBIE OCHOBBI aJBOKAaTCKOW TalHBI. McTopuxo-unocodcekuit
MOJXO/T MCIIOJIB30BAJICS JUIS BBIABJICHHS Pa3BUTHS MIEH I'pakJaHCKOro oOIIecTBa, MpaB YeJOBEKa,
CTIpaBeJIMBOCTH, MPHHIIUIA TYMaHU3Ma U T.J1. AKCHOJIOTUYECKUH MOJXO CTall MPOJYKTUBHBIM TPH
BBISIBIICHHH IIEHHOCTHOTO IOTEHIIMAala aJBOKATCKOW TaiHbl B COIMOKYJIBTYPHOM IpOCTpaHcTBe. B
obmem, MeTojojioruueckass 0a3a HCCIeOBaHUs TNPEACTaBIseT COO00OH MEXIUCHUIUIMHAPHOE
WHTETPUPOBAHME NPAaBOBOTO (B paMKax COLUAIBHON (uiocoduu), 3TUUECKOro (TEOpHUH MOpaju),
3TUKO-TIPUKJIAZHOrO (FOpUANYIECKOM U alBOKATCKOM ITUKH) IOAXOAO0B.

PesynbTarhl

B uccnemoBaHnu OCyIIECTBIICH aHATU3 aJBOKATCKOM TalHBI KaK IIEHHOCTHO-HOPMATHBHOTO
peryisiTuBa Nnpo(ecCUOHAIbHON IesITEeNbHOCTH aIBOKATOB, OIPEAEIECH €€ IPaBOBOM INOTEHLHMA,
00yCIIOBIIEHHBIN TPUPOAOH TpakIaHCKoro ooOmecTBa, W crenuduky ee pasButus. lIpoBemeHHoe
WCCIIEIOBAHNE MO3BOJIMIIO aKIEHTHPOBATh BHUMAHUE Ha CIEAYIOIIUX HEMAIOBAKHBIX IONOKEHHSIX:
OIIpEJENICHO, YTO B TEOPUH NIPaBa, 00OCHOBBIBASI €r0 IPUPOIHBIN XapaKTep, €ro MOpajabHbIE OCHOBBI U
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JIOTOBOPHYIO OCHOBY, HEPa3pbIBHO CBSI3bIBAasi MOpPAJb ¥ MPaBO, CO3JaHa dTHKO-TIPABOBas OCHOBA IS
pa3pabOTKM agBOKATCKOW TaWHBI KaK IIEHHOCTHO-MIMIIEPATHBHON pETYISATHBHON [EATENbHOCTH
aJIBOKATOB; JOKa3aHO, YTO TYMaHHW3M SIBIISIETCS METAIPUHIIAIIOM aJBOKATCKOW ITHKH W TaWHBI H
CO37a€T LIEHHOCTHO-UMIIEPATUBHOE HAIPsDKEHUE aJBOKATCKOM JaesTenpHocTH. llpocnexeHno, Kak
MPUHIUIT TYMaHH3Ma BOILUIONIEH B KIIFOYEBBIX IMPOTPAMMHEIX MPABOBBIX JOKYMEHTAaX W ONPEACICHO,
KaKoe BIIMSHWE OHHM OKa3zajdl Ha COBPEMEHHYI0 KOHIICTIIMIO MpaB YeIOoBeKa. BEISICHEHO, YTO B
aJIBOKATCKOW JCATEILHOCTH NMPUHIUI TYMaHH3Ma JISKUT B OCHOBE MIPU3HAHUS TUYHOCTHOM IICHHOCTH
KJIMEHTa M JOCTOMHCTBA aJBOKaTa B €ro Mpo()eCCHOHANBHOM aMIutya. Jloka3aHo, 4TO IOpUINYecKast
JICOHTOIIOTHUS TIPEIOCTABIISIET HHCTPYMEHTAPHUH JJIi OTBETCTBEHHOW NEATEIIEHOCTA MEXIYy TPaBOM U
MOpaJbIO, T/I€ aJBOKAT MPHHUMAET PEIIeHHUs, OalaHCHPYs MEXIy COOI0eHIEeM HHTEPECOB KIIMEeHTa
U KOPIOPATUBHBIMU TPEOOBAHUSIMH;, KOPPEKTUPYET IMyOIMUHBIA XapakTep CBOCH MpodeCCHOHAIBHOM
JIEATEIbHOCTH C «IIYOJMYHONW TPHUBATHOCTBIO» KAaK PEabHOCTHI0O B 3MOXY HWH(HOPMAITMOHHBIX
TEXHOJIOTHIA; TPENIoiaraeT MOCIENCTBUS CBOMX IEHCTBHHA W YYUTHIBAET WX, HECS MOPAIBHYIO
OTBETCTBEHHOCTbH 32 CBOW BBIOOD. AZBOKATCKas TaliHa U MpOOJIEeMbI aIBOKATyphl pacCMaTPUBAIOTCS B
CUCTCMC COLUMAJIbHBIX M, B YaCTHOCTH, IMPABOBBIX HMHCTUTYTOB KaK IIpoHECCa MHCTUTYyaJIU3allUl B
nenoM. JI[pyrumMu ciioBaMu, akTyaau3upyeTcsl TOTpeOHOCTh B OOBEKTUBHOM 3HAHWH OOIIECTBEHHBIX
OTHOIIICHUH, OCHOBHBIM 3JICMEHTOM KOTOPBIX SIBJISFOTCS MTPABOBBIC OTHOIICHHUS, @ KOHKPETHOU cepoit
— TaiiHa.

O6cy:xneHue

OcwmbIcuBas JEOHTOJIOTUIECKYIO COCTABIISIONIYIO W IIEHHOCTH aJBOKATCKOHN JIEATEIILHOCTH B
cBete (Quiaocoduu TpaBa MOXHO YBHJAETh, YTO B HX OCHOBE HAJIMYECCTBYET OIPEICICHHBIMN
METaNpUHININ, KOTOPBIH NpUIaeT UM CMBICT M CO3/1aeT I[EHHOCTHOE HamlpshKeHUe, MpeACTaBIseT
co00i1 mX OOBENWHUTENFHBIA [EHTP M YTBEPXJAaeT OCHOBAaHUS /IS BBEJCHHWS WX B JEHCTBHE
COOCTBEHHO KaK JEOHTOJOTMYECKHX PETYJISITHBOB. JTO, MO HAIIEeMy MHEHHWIO, €CTb HPUHIIUI
rymMann3Ma. B 1emoM rymMaHusM — 3T0 THN (HIOCOPCKOTO MHPOBO33PEHUS, B IEHTPE KOTOPOTO
HaxoauTcs 4enoBek. Kak oOmeduocodcknii MPUHINI, TYMaHU3M 3a/1ae€T KPUTEPUH MOCTHKEHHS
YeIioBeKa Kak [EeHTpa, CPEeJOTOUMS 000 NesTeILHOCTH B OTHOIIICHHH HETO, ONPEIEIIsieT B KaueCTBE
npuopHuTeTa ero 6Jaro.

Kak yka3piBarOT crierasucThl B 00JacTH KaHTOBCKOW ¢uinocoduu mpasa, dhopMyna mpaBa
SBIISIETCS TIPOM3BOJIHOM KaTerOpUYEeCKOro uMmmepaTuBa. KaHT 3TH4ecku OOOCHOBBIBAET TOHSATHE
«mpaBa yenoBeka». OCHOBOMOJAraloUIMM JJIsi KOHIEMNIMM TpaB YeJOBeKa SBISIETCA IOHATHE
HEOTHEMJIEMOTO BPOXKJICHHOI'O YeJI0BEYECKOro JOCTOMHCTBA [4; 219]. DTa 00mIas coueTaeMoCTh TeM
BaKHEE, 4YTO WJes MPOYUTHIBAEMOT0 JOCTOMHCTBA B KAaTETOPUYECKOM HMIIEPATUBE, HAXOIUT
OTT0JIOCOK B MMIICPATUBE IIpaBa, KOTOpBIﬁ BBIXOJHUT Ha np06HeMy HCEOTUYKAAaCMbIX IIpaB 4Y€JIOBCKA.

OcMbICcTHUBast Impupoay TaKuX IIpaB, HUCCICAOBATCIN U3 Ppa3JIM4YHbIX TEOPECTUUYCCKUX U
COIMOKYIIbTYPHBIX TPATUIMIA MPUXOAIT K CXOKHM BBIBOJIAM, O TOM 4TO caM (hakT MpU3HAHUS TPaB H
cB00O HE MMell OBl CYIIECTBEHHOTO 3HAaYeHUs, KOrja Obl He CYIIECTBOBAIM MPOLEAYpPHI, Oaaromaps
KOTOPBIM KaXKJIbIii 4eJIOBEK MOXKET 3aluIaThCd OT HapylleHW ero mpaB. BiacTe Bcerjia CKJIOHHA
HapylIaTh MpaBa, MOTOMY YTO TaK € Jierde KaXKeTcs JOCTIKEHUE HIealloB. JTa CKIOHHOCTh BIIACTH
HE CBsj3aHa C KAaKHUM-TO KOHKPETHBIM CTPOEM W MMEHHO ITO3TOMY OYCHb BaXKHBIM SIBIISCTCS CO3JIAHUEC
npoIeyp, KOTOpble OBl MPEJOTBPAIaNy TaKUe JEHCTBHUS, OCTAHABIMBATH MOMBITKA TOCYIApCTBa
npeHeOpeub CBOMMHU OO0SI3aHHOCTSIMH, «000WTH» TpaBuia» [5; 42]. MOXHO CHOpPHTh, O KaKHX
0OIIIECTBEHHBIX Ujeanax 3a00TUTCS BIIACTh, HO IIpaBa YEJIOBEKA MPU3HAIOT HE3hIOJIEMBIMU B MEPBYIO
odepelb OT IPUTI3aHUI TOCyIapcTBa

Yro kacaercs U3MCPCHUA T'yYMaHU3Ma, TO p€ub UACT O IMPU3HAHWHN aJIBOKAaTOM JOCTOMHCTBa
CBOETO KJIMEHTAa M BOCIPHATHHM €ro Kak LIEHHOCTH caMoil mo cebe. KimeHT — He cpencTBO ams
nosryueHus NpuObLIH. 1{eHHBIM sBIIsIeTCS ero 6J1aro, ero npasa, 4YecTh, JOCTOWHCTBO, B KOHIIE KOHIIOB
— cy)156a U KXKU3Hb. HOCTOI/IHCTBO KIIMEHTA, MMPU3HAHUC U YBAXKCHUC NTOCTOMHCTBA BCEX YUYACTHHKOB
CylleOHOTO TpoIecca SIBIISIETCS HEOTHEMIIEMOW COCTABISIONIEH NPH OCYIIECTBICHHWH aJBOKATOM
npodecCHOHANBHON AEATENTLHOCTH.

Crenys oOMIETIPUHSATHEIM B MHPOBOM COOOIIECTBE HOpMaM OTHOCHTEIBHO TIpaB M CBOOOM
rpaxnaan, PecnyOmuka KaszaxcTan uaeT MO MHyTH IMOCTPOCHHMS JIEMOKpAaTHUYECKOro obimecTBa. B
Jexnapanuu o rocyJapCTBEHHOM CYBEPEHUTETE MOATBEPKICHBI CTPEMIICHHS CO3JaTh JEeMOKPAaTHUHOE
0011ecTBO, HEOOXOAUMOCTH BCECTOPOHHET0 00eCIeueHNs IpaB U CBOOO/] YeNIOBEKa U TPakIaHUHA.

[IpaBoBasg 3amMIEHHOCTh JMYHOCTH IMIPEAIONIaraeT Hajgudue CcucTeMbl d((eKTHBHBIX
IOPUINYECKUX CPEACTB pealu3ali M 3alluThl MpaB U cBoOoa. B 3Toii cucreme ocoboe mecto
MPUHAJUICKUT aJBOKAType, KOTOpas SIBISCTCS OJHUM W3 OCHOBHBIX MEXAaHHU3MOB 3alllUThI TPaB H
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CBOOOJ YeIOBeKa M 3aHUMAET BEAyIIee MECTO B IPaBO3ALIUTHON AearenbHocTH (cT. 13 KonctuTynum
Pecrry6mmkm Kazaxcran).

Bo03MOKHOCTh OCYIIECTBIICHHS OCHOBHBIX MpaB 4YeJIOBEKa KaXKIbIM KOHKPETHBIM JIHIIOM
oOecrieunBaeTcs, NPEKIC BCEro, IOPHAMYECKUMH MEXaHM3MaMH ONpEACICHHOT0 TOCyAapcTBa,
KOTOPBIC SIBJISIOTCS] CUCTEMON 3((EKTUBHBIX IOPUANIECKUX CPEACTB PeaN3alli, OXPaHbl U 3aIUTHI
IIPaB 4€JIOBEKa.

PeanbHast ocylmecTBUMOCTh M HaJEKHAs 3aIWIICHHOCTH NMpPaB YENOBEKa - 5TO HAMBBICIINHA
KpUTEpUHA TI'YMaHUCTHUYHOCTH, IPOTPECCHUBHOCTH aABOKAaTyphbl. JIroOble cHUCTEMBI OpraHu3allud U
JEeSITENIbHOCTH aJIBOKATyphl, KOTOPBIE CYIIECTBYIOT Ceddac B Pa3HBIX CTPaHax IOJDKHBI OLIEHUBATHCS
4yepe3 UX CHOCOOHOCTh oOecreueHHs 3alluThl MpaB M CBOOOJA dYeloBeKa. AJIBOKaTcKas TailHa W
SBIISIETCS. TEM MPOU3BOAHBIM HHCTUTYTOM, KOTOPBI HEOOXOJMMO COOTHECTH C HHCTHTYTAMH 3aIUTHI
mpaB M CcBOOOX 4YEJNOBEKa M TpaKIaHWHA, TO €CTh TEMH WHCTUTYTaMM, KOTOPBIMH SIBIISIETCS
a/IBOKaTypa, HHCTUTYT TallHBI U TOMY ITOJI00OHOE.

Crnenyer Takke OTMETHTh, YTO COBPEMEHHas mpaBoBasi curyanusi B PecryOnnke Kazaxcran
XapaKTepU3yeTcs CTAHOBJICHHWEM HOBBIX MPOHM3BOJCTBEHHBIX OTHOIICHHH M, CIEIOBATEIBHO, HOBBIM
MOJXOOM K COOCTBEHHO IMpoOjeMaM aJBOKAaTyphl, BKIIOYAs M aJBOKATCKYIO TailHy. AIBOKaTCKas
TailHa JTOJDKHA OMpPEAETAThCS C MO3UIUU HE TOJNBKO YaCTHOTO MpaBa, HO M C MO3ULUHU BCTAIOLIETO
9KOHOMHMYECKOTO HHCTUTYTa — YacCTHOM COOCTBEHHOCTH, KOTAa HapylleHHE TaiHbl CyObeKTa
HEO0XOIMMO OJDKHO BECTH U K HOBBIM (pOpMaM OTBETCTBEHHOCTH.

B nenom, aHanu3 mpobiaeMbl CBUIETEIBCTBYET O TOM, YTO mpaBo PecnyOnuku Kazaxcran, mo
CYTH, OTpakaeT dTan (OPMUPOBAHUS HMHCTHTYTa TalHBI, a 3TO O3HAYAET, YTO AHAIU3 KaTeropuii
«TailHa», «aJBOKAaTCKas TaliHa» W T.II. HE CJIEAYyeT pacCMaTpuBaTh B OTPHIBE OT SKOHOMHYECKHX,
MOJUTUYECKUX, COLHMAIBHO-KYJIbTYPHBIX M JAPYIMX JCTEPMUHAHT, KOTOPBIE  ONPEINENSAIOT
obmiedrrocodckre, HICTOPUKO-TPABOBBIE TCHICHIIMH Pa3BUTHsI Ka3aXCTaHCKOTO MTpaBa.

OcCHOBHOH 3ajaueil yroJoBHOI'O CyAONPOU3BOJACTBA SBISIETCS 00ECIEYeHUE OXpaHbl MpaB U
3aKOHHBIX WHTEPECOB (PU3MYECKHX M IOPUANYECKUX JIMI, NPUHUMAIOMIMX B HeM ydactue (cT. 8
YronoBHoro mnpoueccyansHoro kozgekca PK) [6]. YromoBHo-TpolieccyanbHBIN 3aKOH JEHCTBYET BO
BpeMsl JTO3HaHUsI, JOCYJeOHOrO CIIEACTBUS, CyIeOHOr0 paccMOTpeHus. MIMEeHHO Ha 3THX JTanax u
peanu3yeTcs IpaBo Ha 3aIIUTy MOJ03PEeBaEMOro, 0OBUHIEMOT0, IOACYANMOTO U BOSHUKAET MpodiemMa
aJIBOKAaTCKOM TailHBI.

B VYronoBHo-TIporieccyaqbHOM KOJEKCE OINpeliesieH M KpPYr JIMI, KOTOPbIE MOTYT OBITh
3alIUTHUKaMM, BKJIOYash B HHUX JIML, MMEIOIIMX CBUICTENbCTBA HA IIPAaBO 3aHITUS aJBOKATCKOM
nestenbHocThio. CormacHo 4. 2 cr. 66 VYromoBHoro mpoueccyanbHoro kojekca PK, k
MpoeCCHOHANBEHON 3aluTe TOJ03PEBAEMBIX, OOBHHSEMBIX W MOJCYAMMBIX JOMYCKAIHUCH TOJBKO
JIMIIa, UMEBIINE CBUAETENILCTBA O MPaBE Ha 3aHATHE aJBOKATCKON JeaTesbHOCThI0. He nomyckanuce K
YUYacTHIO B JieNie Kak NMpOo(ecCHOHANbHBIEC 3alIUTHUKN U JIUIA, KOTOPble UMENN APYrHe TOKYMEHTHI,
HampuMep, JUIEH3WHW Ha OCYIIECTBICHUE IOPUANYECKON MPaKTHKH WM TPeJIPUHUMATEIHCKON
JeSITeTFHOCTH.

VYronoBHO-TIponieccyanbHblii  Kogekc PecnyOnmkn Kaszaxcran ycraHaBnuBaeT W IpaBo
3allUTHUKAa Ha KOHQHIEHIMAIGHOE CBWJAaHWE C TIJa3y Ha TIJIa3 CO CBOUM TOJ3AIIUTHBIM.
[Ipenocrapnenns CBHIAHUS C 3AIUTHUKOM JO MEPBOTO JOMPOCa MMEET BAKHOE 3HAYCHHE KaK ISt
OCYILIECTBJICHNUS TIpaBa Ha 3alUTy, TaK U JJIs1 OObEKTUBHOTO PACCMOTPEHUS JeNa.

3aUIMTHUK Pa3bsICHAECT OOBHHAEMOMY 3HaUCHHUE J10KA3aTeIbCTB, KOTOPBIE KaK MOATBEPXKIAIOT,
Tak W oTpunaoT o6smHeHHsA. llo wHMOpMamuu, KOTOPYIO MOXET CcOOpaTh 3alUTHHUK IS
WCTIONB30BaHMUsA Kak JokKaszaTenscTBa mo aeny, To YIIK PecnyOnmukm Kazaxcran naknageiBaer
OTpaHMYCHMS, KOTJa 3alIMTHUKY HE pa3pelaeTcsi 3HAKOMHUTBHCS C JOKYMEHTaMH M MaTepHalaM,
TalfHa KOTOPBIX OXPAHSETCS 3aKOHOM.

CrnemoBatenb MpeaynpexaaeT yIacTHUKOB CIEACTBUS M B TOM YMCIIE 3alUTHUKA (aBOKATa) O
HepasIJIallleHNH JaHHBIX 10CYIeOHOr0 CIEACTBUS U OOBICHSAET, KaKyl0 YTOJIOBHYIO OTBETCTBEHHOCTh
OHM HecyT. JlaHHOE€ TOJIOKEHHE elle pa3 MOTYEPKUBAECT HEOOXOAMMOCTh COONIONICHHUS aJBOKaTaMHU
HOPM IIpOLIECcCyaIbHOr0 3aKOHA U OTBETCTBEHHOCTH B CIIy4ae UX HAPYyILEHHUS.

O 3amuTe agBOKAaTCKOW TalHBI MAET peub U B cT. 5 3akoHa PecnyOmukm Kazaxcran «O0
OTIEPaTUBHO-PO3BICKHOM NesiTenbHoCTY [7]. Kak BuauM, 3Ta HOpMa Takke rapaHTHPYET 3alUTy Mpas
U CcBOOOJ KJIHMEHTAa W, C JAPYroil CTOPOHBI, 0OecIeunBaeT aIBOKATCKYIO TaiHy. DTa HOpMa 3aKOHa
MOXET OBbITh HapylleHa JIMIIb B HCKIIOYUTEIHHBIX OOCTOATENHCTBAX, HO KOTOPBIE TOXKE YETKO
orpeneneHsl B 3akoHe «O0 onepaTHBHO-PO3BICKHOM JEATEIbHOCTHY.
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OpnHoli U3 rapaHThii, KOTOpas o0ecreunBaeT NpaBo Ha 3aIIUTY, MPAaBO 3AIIUTHUKA OOLIATHCS
CO CBOUM IIOJ3ALIMTHBIM, KOTOPOE 3aKPEIUICHO KaK B MEKIYHapOJHO-TIPAaBOBBIX aKTaxX, TaK U B
HAaIlMOHAJBHOM 3aKOHOJATenbcTBE. HanmoHanpHOE 3aKOHONATENBCTBO TAKXKE IPENOCTaBIISET
noJo0HBIe TpaBa JUIy, KOTOPOE HAXOAUTCS TMOJ CTpaked. 3aKOH MPEeNOCTaBIISET BO3MOXKHOCTH
0OBUHIEMOMY U 3aIIUTHUKY BUAETHCS HaeJUHE, TOCKOJIBKY B IPUCYTCTBUU CIEIOBATENs, CYAbH WU
Opyrux juy. MX cBumaHusa AOJKHBI IPOXOAUTH HE TOJBKO HAEOWHE, HO U B OOCTaHOBKE IOJIHOI'O
JIOBEpHS, YTO 00eCIIeYnBaCT KOHPHUICHINAIEHOCTD.

Hccnenyst mpaBoBolf MHCTUTYT aABOKATCKOW TallHBI KaK OJHY M3 OCHOBHBIX T'apaHTHil MpaBa
Ha 3alIUTy, HEJb3s HE OCTAHOBHUTHCS HA €ILIe OJHOM acCHEeKTe HCCIeNLyeMOW HaMu INpPOOJIEMBI.
[IpakTka mOKa3blBaeT, 4TO, HECMOTPS Ha 3aKOHOAATEIIHOE 3aKpeIUIEHHE IPaBOBOTO CTaryca
aJIBOKATCKOW TalHBI, HA HEOJHOKPATHBIC Pa3bsICHEHHS BBICHIMX CyJCOHBIX OPraHOB IO JaHHOMY
BOIIPOCY, BCE €ILIE BCTPEYAOTCS CIIy4ad HApYLICHUs IpUHIMUIA AaJBOKaTCKOM TakHbl. Tak, B
Hopmartusaom nocranosnenun BepxoBrnoro Cyaa Pecny6mmku Kazaxcran ot 22 nexabps 2016 roma
Ne 14 «O HEKOTOpHIX BOMpOCax MPUMEHEHHs CyIaMH 3aKOHOJATEeNbCTBA 00 OTBETCTBEHHOCTH 32
IMPUKOCHOBCHHOCTDH K NPECTYIUICHHUIO U HOCO6HI/I‘ICCTBO B YIOJIOBHOM IpaBOHAPYIICHUW P€Yb UICT O
pa3bsICHEHUU O053aHHOCTH aJBOKATa XPAaHUTh B TallHE CBEICHUS, CTABILNE EMY U3BECTHBIMHU B CBSI3H C
OKa3aHHEM IOPHIMYECKOW MOMOIIM, W HE pasriamarh UX 0e3 corjacusi Juia, oOpaTHBIIETOCS 3a
nomotpo. OJHAKO TPU 3TOM OTOBAPUBAIOTCS CIIyYaH, KOTJa aJBOKAT KaK CyObEeKT (PMHAHCOBOTO
MOHHUTOPHHIA JNOJDKEH NPHHUMATh MEpPBl B COOTBETCTBMM C 3akoHOM Pecmy6muku Kaszaxcran or
28 asrycra 2009 roma Ne 191-IV «O mnpotuBomeWcTBUHU Jeranu3anuyd (OTMBIBAHHIO) TOXOJOB,
TIOJYYEeHHBIX TPECTYNHBIM MyTeM, W (QHUHAHCHpPOBaHHIO Teppopu3ma» [8]. IlockoibKy ObIBAIOT
ClIy4ad, KOTJia CBEJIEHUs, COCTABIAIONINE aJBOKATCKYIO TaliHy, MPEBpaIlaloTCs B JI0Ka3aTeabCTBa 10
JIeJly ¥ CTaHOBSITCSI OCHOBaHMEM ISl IPebsIBICHNUS 0OBUHEHHs. Takue TpeOOBaHMS HE BBITEKAIOT U3
JICHCTBYIOLIETO 3aKOHOAATENbCTBA, IIPOTUBOPEYAT IPUHLUINAM JCATENbHOCTU aJBOKaTypbl H, B
YaCTHOCTH, IPUHIIUIY KOHQUACHIINATHHOCTH.

Cay4daetcs 6€30CHOBATEIbHOE OTCTPAHEHHE AJBOKATOB OT OCYILECTBIICHHS 3aILUTHI, U3bSITHE
y HHUX JIOKYMEHTOB, COCTaBJISIIOIIMX aJBOKATCKYIO TaiHy, CHATHE HH()OPMAIMH C TEXHHYECKHX
CPEJICTB B aJIBOKATCKMX OOBEJMHEHUSIX W T.II., YTO M CJEelyeT paccMaTpHBaTh KaK HapylIeHWE MpaB
yenoBeka. Ciydaercsi, 4TO MNPOCIYIIMBAIOTCS Pa3roBOPHl aBOKATOB C OOBHHSEMBIMH BO BpEMS
rapaHTHPOBAaHHOI'O OJWH-HA-OJAWH CBHJAHHE, IPOCIYIINBAIOTCS Tele(OHHBIE Pa3rOBOPHI aABOKATOB,
HapyIIaeTcs 3arpeT J0Mpoca WX B KauecTBe CBHJETENEH M0 00CTOSATENLCTBaM, KOTOPbIE COCTABIISIOT
aJBOKAaTCKyl0 TaiHy. Takue cioyyam HEOJHOKpAaTHO OcBemajgnuch Ha caiite KasaxcraHckoro
MEXIYHapOIHOTo OI0pO 10 NpaBaM YeIOBEKa U COOJIOAECHHUIO 3aKOHHOCTH [9].

Onnum u3 BaxHeilmmx BompocoB YIIK Pecnybmmku Kazaxcran siBnsieTcss TO, 4TO MMEET
3Ha4YeHHe JJIs TPaBWIBHOTO pa3pelleHus Jeia: ONpeAeNeHHs IOMyCTUMOCTH J0Ka3aTelbCTB U
MCTOYHUKOB HX IIOJIyYeHHMS, 3aKOHHOCTH CpeAcTB ux cOopa. Hampumep, HEZOMYCTHMBIM SIBIISIETCS
UCIIOJIb30BaHNE B CYIONPOM3BOACTBE JI0KA3aTEIbCTB, MOIYUYEHHBIX C HAapyLIEHHEM IIpaB U CBOOOJ
YeloBeKa, B YaCTHOCTH MpaBa T0OJ03peBaeMOro Ha 3amurty, u TpeboBanmii YIIK, koTopble ux
rapaHTUpPYIOT.

Crnenyer Taxke OTMETHTH, YTO COCTABHOW YacCThIO NPUHIMIIA MPE3yMIIIUH HEBUHOBHOCTH
SIBIISIETCS TIOJIOKEHHUE, COTIIACHO KOTOPOMY OOBHHEHHE HE MOXKET OCHOBBIBATHCS HA JIOKA3aTEIbCTBAX,
IMMOJTYYCHHBIX HC3aKOHHBLIM ITIYTEM. CHC}IOBaTeJ'IBHO, PE3YIbTAThI JIFOOBIX HE3aKOHHBIX HeﬁCTBHﬁ,
KOTOpbIE CBS3aHBl C HapyLICHHEM KOHCTUTYLUHOHHBIX NpaB JIMNA, MOJDKHBI HPU3HABATHCS
HEAOITYCTUMbIMHU.

Ha Hamn B3ruis[, COKpHITHE NaHHBIX JOCYIACOHOrO CIEACTBHS OT OOBHHSEMOTO COCTABIISET
npobjeMy TaiHBI 103HaHUS U JocyneOHoro cinencTBua. Ho yrauBaHue 3THX CEKPETOB OT 3alIUTHUKA
cHKaeT 3(dekTuBHOCTh 3amuThl. HeoOxoaumo, mo HalieMy MHEHHUIO, HE TOJBKO HE CYKaTh, a
HAa00OpOT, PACHIUPUTH COBOKYITHOCTh IpPaB 3allUTHAKA W OJHOBPEMEHHO YpeTyJIHpOBaTh Ha
3aKOHOJIATEILHOM YPOBHE TpeJieNibl OTBETCTBEHHOCTH 3allUTHUKA 32 pa3riallleHue TeX CBEJICHHIA,
KOTOpbIE COCTaBIISUIM COJACPKaHWE TAalWHBI NO3HAHUS W JOCyneOHOro cieacTBus. Pacmmpenue mpas
H0I03pEBAaEMOro, OOBHHAEMOT0, MOACYAMMOTO, KaK W TpaB 3alIUTHHUKA, 33JaeT HOBYIO CHUCTEMY
IPaBOCYAUs, YTO SIBJIAETCS HEOOXOOUMBIM s (OPMHUPOBAHMS JIEMOKPAaTHUYECKUX IPUHIIUIIOB B
npaBe, YTO, B CBOIO OYepeAb, 3aKIAIBIBACTCS COLHMATbHO-’KOHOMHYECKHMHU TNPeoOpa30BaHUSIMH,
KOTOpbIe porcxoaat B PecniyOnuke Kazaxcran.

CrnenoBarensHO, MPaBOBOE OOECHEYEHHE TalHBI HEOOXOIMMO BKIIIOYAECT OTBETCTBEHHOCTH
aZBOKaTa 3a €€ pasIjalleHue, IOCKOIbKY TOJBKO TOIZa MpaBa TpakAaHWHA, 4YeJoBeKa OyayT
3alIUILIEeHBI B TOJHOM oObeme. [IpaBoBoe oOecrnieueHre aqBOKaTCKOM TaifHbI JOKHO OBITH JOTIOHEHO
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000CHOBaHUEM Bpena, MOCKOJBKY pasriallicHHe TailHbl HAHOCHUT €€ MMEHHO KIHEHTY. B ciyuae xe
HapyLIeHNUs aJBOKAaTCKOM TaiHbI, BO3MEILEHHE IOJDKHO OBITH copa3sMepHbIM. JlpyruMu clioBamu,
HECMOTPSl Ha MaTepHalbHbIe 1 MOpAIbHBIE YOBITKH, KOTOPbIE HAHOCATCS KIUECHTY, AUCLHUIUIMHAPHAS
OTBETCTBEHHOCTh, Ha HAIll B3IJISA, JOJDKHA JACHCTBOBaTh, M HE TOJNBKO Ha YPOBHE OOLIECTBEHHOTO
o0benuHeHus. OTBETCTBEHHOCTh CIEAYET PAaCIIMpPUTh 3a CYET BBEICHUS AJAMUHHCTPATUBHOH U
YTOJIOBHOM OTBETCTBEHHOCTH 3a pasMNIalllcHWE TAaWHBl KIMEHTa, TO €CTh Takas OTBETCTBEHHOCTB
JOJKHA HACTYNATh M IPU BBIIOJHEHUH MPOQECCHOHANBHBIX 0053aHHOCTEH.

3aximodeHue

[IpaBoBast pedopma 3aHMMAaET LEHTPAIHLHOE MECTO B Pe(OPMUPOBAHHUU TOCYNAPCTBEHHOU
BracTH. OYHKIHA 3aIIUTHI, KOTOPYIO Yallle BCETO CBA3BIBAIOT C aBOKATYPOH, pacCMaTpUBaeTCs 4epe3
NpU3My WHCTUTYTa 3alllUTHl MpaB W CBOOOA 4YeJoBeKka M TrpaxkaaHuHa. OCHOBHBIM COJEpKaHHUEM
TOCYJapCTBEHHOH TONWUTHKH MO 3alldTe MpaB U CBOOOJX 4YENOBEKAa W TPaXKAaHUHA SIBISAIOTCS
peanu3anys €CTECTBEHHBIX MpaB U cBOOO uesoBeka. [lpeacraBnenne o COBOKYMHOCTH IpaB M cBOOOX
YeJIOBEKa SIBISIETCS TEM CTEP)KHEM, BOKPYT KOTOPOro (pOpMHUpYIOTCS M Pa3BHBAIOTCS MPHHLIUIIBI
mpaBoBOro rocynapcrsa. [Ipobiema MONMHOTH M TapaHTHH MpaB ¥ CBOOOJ YeJOBEKa W IpakJaHWHA
npuobpenra B COBPEMEHHOM MHpe [I00albHOE 3HAaue€HHEe U CTajJla MEpPUJIOM PpeaJbHOCTH
BHYTPUTOCYJapCTBEHHOTO U MEKYHAPOIHOTO TIPaBa.

B pesynprare wHccienoBaHMs O0Ka3aHO, 4YTO ITOHMMAHUE aJBOKATypbl KaK IIPaBOBOTO
WHCTUTYTa HE MOXKET OTPaHUYMBATHCS TOJBKO BHYTPEHHUMH (DaKTOpamu ero JAeATeNbHOCTH, TO €CTh
OpraHU3allMOHHBIMY, YIIPABICHUECKUMU, MATEPUATIbHO-TEXHUUECKUMHU, KOJJIEKTUBHOMN JEATENBHOCTH.
OmnpenensioniiM MOMEHTOM HMCCIEIOBAaHUS 3TOH NpoOJIEeMBbl OKa3bIBAaeTCs aJBOKAaTCKas TaiiHa,
KOTOpasi pacCMaTpUBAETCsI HAMU C MTO3ULMH COLMAIIBHOIO HHCTUTYTA.

TaifHa sBISETCS TOCYAapCTBEHHO-TIPABOBBIM ~ MEXaHU3MOM, KOTOpHIH obecreuuBact
LEJIOCTHYIO peanu3aiuio (QyHKIHMIO TocylapcTBa Kak B IEJIOM, TaK M €e MHCTHTYTOB. TaifiHa Kak
MpaBoOBasi KaTeropus Oeper cBoe Hayallo B SKOHOMHYECKUX OTHOIIEHHAX M BBICTYHNAEeT OJHUM M3
rapaHTOB XO3SIIICTBEHHOM JEATENBHOCTH, KaK OTICNIBHBIX JIMI, TaK M TOCYyJapcTBa B LENOM,
¢dbopmupys, 0 CYTH, M1 HHCTUTYT MIPaB ¥ CBOOO] YeNIOBEKA M TPaKIAaHWHA, BUIHOE MECTO B KOTOPOM
3aHMMAaeT W aJIBOKaTCKas TaiHa. AJBOKAaTcKas TailHa paccMaTpHUBAaeTCs KaK MOPaJbHO-3THYECKas U
MIpaBoOBasi KATErOpHsL.

CoBpeMEeHHOE Ka3aXCTaHCKOE OOILIECTBO, KOTOPOE YBEPEHHO CTAJI0 Ha IyTh IOCTPOCHHS
JIEMOKpaTUYHOTO 00mecTBa, (GopMuUpyeT TIpaBO Ha HOBBIX 3aKOHOJATENbHBIX NPUHIIMIAX,
aneJUIMPYIOT K JITYHOCTHOMY TIpaBy C €ro 00s3aTelIbHbIM KOMIIOHEHTOM YacTHOro npasa. TaiiHa Kak
MpaBoBasi KaTeropusi HanboJiee MOJIHO JO0JDKHA BBIpa)kaTh JMYHOCTHOE MPABO, I'/Ie KOPHIOPATUBHAS U
rOCyJapCTBeHHasl TalHbl MOJUMHSIOTCA JMYHOM TalHe, Kak (opMe peanu3alydd IpaB U CBOOOJ
YyeloBeKa M TrpaxaaHuHa. IIpu omnpezneseHMH INOHATHS «aJBOKATCKas TallHa» pa3jiuM4aroTCs JABa
acrmieKTa - TailHa KJIMEHTa M TaiiHa ajBoKara (3amuTHHKA). HoBOe mOHMMaHHWe MpaBa MO-HOBOMY
MOIUHUIMPYET U caMy aIBOKaTCKYIO TaliHY, YTO HEMOCPEICTBEHHO AOJKHO OBITH CBS3aHO HE TOJIBKO
C TpPUHIMNAMH YOBITOYHOCTH W BO3MELICHWS, HO U C HMHBIM TNOHMMAaHHEM JECOHTOJOTMYECKHX
mpo0JieM, TO eCTh YeCTH, HDAaBCTBEHHOT'O JI0JITa, COBECTH H T.II.

B menom, agBokarckasi TaifHa, BOCIIPOM3BOASI OOBEKTHBHOE OTHOIIEHHE K IMPABOBOMY IIOJIO,
MOJYMHEHA COLMAIBHO 3HAYMMBIM MOTpeOHOCTSIM. [1o MecTy 1 poiy B cHCTEMax «4eJIOBEK-UEIOBEK»,
«4eJIOBEK-00IIECTBO» aJBOKATCKas TallHa Kak MpaBOBas KaTEropus HENOCPEICTBEHHO BBIpaXXKaeT
COLIMATBHO-TIONIUTUYECKYIO CTPYKTYPHUPOBAHHOCTH OOIIIECTBA, YPOBEHB €r0 Pa3BUTHSI.
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H.T. Canaceipos’, I.b. Bepaaryios'™, K.A Kum', C.C. Capraii’
"Wnnosammsneix Eypasus yausepcureri, Kazakcran

Cor iciH xkyprisyaeri aiBOKATTBIK KU KAMTaMAacChI3 eTy #KJHe JKy3ere acbIpy Macenenepi

AZBOKaTypa a3aMaTThIK KOFaM HWHCTUTYTBHl pETiHJE a3aMaTThlH KYKBIKTapbl MEH
0OCTaH/IBIKTApbIH KOPFayJbl KaMTaMachl3 €TeJli, 9MiJI COT TepeliriHe Kemuimik Oepenmi. ¥3aK yakbIT
OOMBI aJBOKAT KOPFAyIIbl JIEN AaTaJfbI-0J aJamJibl, OHBIH KYKBIKTAphl MEH 3aHJbl MYyJfelepiH
Kopraiiael. Kazakcran PecryOnukachiHBIH KYKBIK KYHECIHIE alBOKATTHIK KYITHS ©31H-631 0acKapaThiH
aJBOKaTypa KYpPBUIBIMJAPHl JCHICHIHIE MOPAIbIBIK-3THKAIBIK MOCEIC PETiHIE KapacThIPhUIAIbI.
AZBOKATTBIK KyIHsl Macenesepi OOMbIHIIA KETKUTIKTI FhUIBIMH-TEOPUSUIBIK 3epTTEyIepAiH 00IMaysbl,
KOpFay WHCTUTYTBIHBIH JKYHECiHIE /e, COT Tepewliri jKyheciHme ae aaBoKaTypa MopTeOeciHiH
OeNTici3iri agBOKATTHIK KYIUSHBIH KYKBIKTBIK MOPTEOCCIHIH pEeTTeIMEyiHe OKeeli, OV FBUIBIMU
3€pPTTEY TaKbIPHIOBIHBIH ©3CKTIIITIH 1€ AHBIKTANIBI.

3epTTeydiH MakcaThl - aIBOKATTBHIK KYIHUS YFBIMBIHBIH Ma3MYHBIH TapUXU-KYKBIKTHIK
tannay;, Kasakcran PecnyOnukackl KOHCTHUTYIMSCBIHBIH JKOHE aJaM KYKBIKTaphl CallaChbIHIAFbI
XaJIBIKAPaJIbIK-KYKBIKTBIK aKTUIEPIIH €PekKeJIepiH €CKepe OTBIPHIN, aJBOKATTHIK KYIHs YFBIMBIH,
Ma3MYHbI MEH KEMUITIKTEPIH KYKBIKTBIK PETTEYJIeTi ONKBUIBIKTAPIbI aHBIKTAY; 8JBOKATTHIK KYIHASHBI
KaMTaMachl3 ETYAIH TpoOJIeMallblK MOCeNeNepiH IIeNTy >KOJIAphIH alKbIHAAY OOJBI TaOBLIAIBL.
OJicTeMeNiK HeTi3-3epTTey TaKbIPHIOBIH allyFa >KOHEe MaKcaTKa KeTyre MYMKIHAIK OepreH Kajbl
FBUIBIMU JKOHE (BUITOCODUSIIBIK OAICTEP/IiH KUBIHTHIFBI.

Makanana Oipkarap Te3HWCTep HETi3AelNemi: afBOKATThIK KYITHS KYKBIKTHI TalAayAblH CaHIBIK
JKOHE CamaliblK oicTepl HeTi3iHIe XoHe aJaM MEH a3aMaTThIH KYKBIKTaphl MEH OOCTaHIBIKTAPHIH
KOPFayllblH MOPAJIbJBIK-3THKAIBIK JKOHE TapUXHU-KYKBIKTBIK MOCENICIepiHiH KeH 0a3achIHia
KapacThIPbUIAIbI; aJBOKATTHIK KYITUS MEH aJIBOKaTypa Macenenepi alIeyMeTTIK KoHe, aTan aiTKaH/a,
KYKBIKTBIK WHCTHTYTTap JKYWECIHJIE TYTACTal MHCTUTYTTAHIBIPY YPJICi pPeTiHAe KapacThIPhLIAJIbI.
Backaia aiiTkaHna, aJieyMeTTIK KaThIHACTap bl OOBEKTUBTI Oy KaKETTUIIr ©3€KTSHIIPIIC/l, OHbIH
HET13r1 AJIEMEHTI KYKBIKTBIK KaThbIHAacTap, ajl Oeiriai Oip cajia — KYIHS; aJBOKATTBIK KYIUSIHBI CaKTay
KOKETTUTIMHE OalTaHbICTHl TYBIHAAHTHIH KYKBIKTBIK KaThIHACTAP KYHeci, aJBOKAaTTapblH 63
KBI3METIH OWJaFbIjail *Ky3ere achIpybl XKoHE MEMIICKETTETi aJBOKATKa JIEreH CeHIMIH apTTHIpy YIIiH
aJIBOKATTBIK KYIUSHBI KYKBIKTBIK KAMTaMacChI3 €TY JKYHeCl TaJlJaH Ibl.

Tylinai ce3iep: aBOKat, aBOKAT KYIHSCHI, KYKBIK OY3YIIBUIBIK, KYITUS aKnapar, ajJblH aja
Teprey.

N.T. Sanasyrov’, D.B. Berdagulov'’, K.A. Kim?, S.S. Sartai’
'Innovative University of Eurasia, Kazakhstan

Attorney-client privilege in criminal proceedings: problems of ensuring and implementing

The bar as an institution of civil society ensures the protection of the rights and freedoms of
citizens, guarantees fair justice. A lawyer has long been called a defender — who protects a person, his
or her rights and legitimate interests. In the legal system of the Republic of Kazakhstan, attorney-client
privilege is considered as a moral and ethical problem at the level of self-governing structures of the
bar. The lack of sufficient scientific and theoretical research on the problems of attorney-client
privilege, the uncertainty of the status of the bar both in the system of the Institute of defense and
justice itself lead to the unsettled legal status of attorney-client privilege, which also determines the
relevance of the topic of scientific research.

The purpose of the study is a historical and legal analysis of the content of "attorney-client
privilege"; identification of gaps in the legal regulation of the concept, content and guarantees of
attorney-client privilege, taking into account the provisions of the Constitution of the Republic of
Kazakhstan and international legal acts in the field of human rights; identification of ways to solve
problematic issues of ensuring attorney-client privilege. The methodological basis is a set of general
scientific and philosophical methods that made it possible to disclose the subject of research and
achieve the goal.

The article substantiates a number of theses: attorney-client secrecy is considered on the basis
of quantitative and qualitative methods of law analysis and a broad base of moral, ethical, historical
and legal problems of protecting human and civil rights and freedoms; attorney-client secrecy and the
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problems of advocacy are considered in the system of social and, in particular, legal institutions as a
process of institutionalization in general. In other words, the need for objective knowledge of public
relations is actualized, the main element of which is legal relations, and a specific area is secrecy; the
system of legal relations that arise in connection with the need to observe attorney-client
confidentiality, the system of legal support of attorney-client confidentiality for the successful
implementation of their activities by lawyers and to increase confidence in the lawyer in the state is
analyzed.

Keywords: lawyer, attorney-client privilege, offenses, confidential information, preliminary
investigation.
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